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THE COMPTROLLER GENERAL
OF THE UNITED STATES
WABHINGTON, D.C. 20548

FILE: B-220078 DATE: December 20, 1985

MATTER OF: Beech Aerospace Services, Inc.

DIGEST:

1. Protest of alleged improprieties in
solicitation for two-step sealed bidding is
untimely where alleged improprieties were
apparent prior to bid opening but the protest
was filed subsequent to bid opening. Untimely
filed protest will not be considered under the
significant issues exception to GAO's time-
liness rules where issues have been previously
considered by GAO.

2. Grounds of protest which were not accompanied
by any factual details when protest was
initially presented are dismissed. GAO Bid
Protest Regulations provide in part that
protests filed with GAO must set forth a
detailed statement of the legal and factual
grounds of protest including copies of
relevant documents.

3. New grounds of protest initially presented
subsequent to GAO's receipt of agency report
on the protest are dismissed as untimely.
Where a protester initially files a timely
protest and later supplements it with new and
independent grounds for protest, the later-
raised allegations must independently satisfy
GAQO's timeliness requirements. GAO Bid
Protest Regulations do not contemplate the
piecemeal presentation of arguments or grounds
for protests.

4. Protest alleging that solicitation resulted in
a "buy-in" by awardee is dismissed, since the
possibility of a "buy-in" is not illegal and
does not provide a basis upon which an award
may be challenged.
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Beech Aerospace Services, Inc. (Reech), protests award
to Dynalectron Corporation (NDynalectron) under solicitation
No. N68520-85-B-9076, an invitation for two-step sealed
bidding, issued by the Department of the Navy for the
procurement of maintenance and material support for the
Navy's T-34C and T-44A aircraft. Reech, the incumbent
contractor under the orior contract for these services,
requests that the award under the solicitation he canceled
and that the procurement be resolicited on the basis that
the solicitation's requirements for engine overhaul were
confusing and, therefore, the solicitation should have been
amended to incorporate clarifving gquestions and written
answers provided by the contracting officer to the bidders.
In addition, the protester contends that the price evalua-
tion criteria of the solicitation did not ensure an accurate
and fair determination of the lowest overall bid orice, The
protester also alleges that the Vavy's withholdina of
"acquisition procedures" from the terms of the solicitation
has resulted in a situation where a "bhuy-in" apparently
occurred.

The protest is dismissed.

lnder the two-step sealed bhidding method of

procurement, the first step consists of the request for the
submission, evaluation and (if necessarvy) discussion of a
technical proposal. No pricing is involved., In the second
steo, sealed-nrice bids are invited from those firms which
submitted acceotable technical proposals in step one. See
Federal Acauisition Requlation, € 14.501, Federal -
Acguisition Circular No. 84-5, Anril 1, 1985,

The Navy advises that the solicitation was issued on
Anril 2A, 1985, to 38 notential offerors and that nronosals
in step one were received from seven firms. ™T™he agencv
determined that all seven firms would remain in the
competition for step two, and all seven firms submitted bids
by the September 3 bid omneninag date. Dvnalectron submitted
the low bid and, therefore, was awarded the contract on
Sentember 13. On Seotember 16, Reech filed its protest+ in
our Nffice. By letter dated September 25, 1985, the Navy
advised our 0Office that the head of the contractina activitv
has Aetermined that the continued performance of the con-
tract awarded to Nynalectron is in the hest interests of the
Inited States notwithstandina the nrotest. See 311 [1.S.C.

§ 3553(d)(2) (West Suon. 19R%), -
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The Navy reports that during the solicitation process,
it received and answered a total of 165 questions from
offerors and that all aquestions and answers were provided in
writing to all offerors. Beech contends that the solicita-
tion's provisions were confusing with regard to the require-
ments for engine overhaul and that clarifying gquestions and
answers provided by the contracting officer relating to the
requirements for engine overhaul of the aircraft should have
been incorporated into the bid solicitation by amendment.
Beech notes that the confusion regarding enagine overhaul was
evidenced bv the several guestions which had been submitted
bv bidders prior to the submission of bids. Improprieties
apparent under step two of a two-step procurement must be
protested prior to the time set for the opening of bids.

See GFRO-CON, Inc., B-214503, July 3, 1984, R84-2 C.P.D. @ 13;
4 C.P.R, § 21.,2(a){(1) (1985). Since Beech's protest of the
allegedlv "confusing" provisions relating to engine overhaul
was not submitted to our Office until September 16--
subsequent to the September 3 bid opening--this nrotest
issue is untimely,

Another contention raised by the orotester is that the
price evaluation criteria set forth in section M-4 of the
solicitation d4id not ensure an accurate and fair determina-
tion of the lowest overall price in step two of the procure-
ment. We note that the nrotester does not contend that
evaluation of bid prices was not in accordance with the
price criteria set out in the solicitation. Since the
orotest is based on the price criteria as set out in the
solicitation and not on the agency's failure to evaluate the
bids received on the basis of the criteria in the solicita-
tion, this protest issue is untimelv because it was filed
after the bid openinag date., See 4 C.F.,R, § 21.2(a)(1),
supra, -

The protester contends that even if the above grounds
of protest regarding enaine overhaul and the price evalua-
tion criteria are untimely, such orotest issues should be
considered by our Nffice under the "significant issues"
exception to our timeliness rules, See 4 C.F.,R, § 21.2(c)
(1985). Tnder the significant issue excention, we will onlv
consider untimely nrotests when the issue or issues raised
are of widespread sianificance to the procurement community
and have not been opreviouslv considered. Xnox Manufacturing
Co.--Request for Reconsideration, B-218132, Mar. 6, 19085,
85-1 C.P.D, ¢ 281, We construe this exception strictlv and
use it sparinalv to prevent our timeliness rules from being
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rendered meaningless. WAECO Power, Inc., B-218036, Feb. 13,
1985, 85-1 C.P.D. ¥ 224, Veither of the above two grounds
for protest falls within the exception since the issues of
ambiguities in a solicitation and alleged improprieties in a
solicitation's price evaluation criteria have been the
subject of prior decisions of this Office. With regard to
the former issue, see IBJ Securitv Service, Inc., B-217446,
June 27, 1985, 85-1 C.P.D. * 732, and Cincinnati Rell
Telephone Co., 62 Comp. Gen. 124 (1983), 83-1 C.P.D. @ 41,
With regard to the latter issue, see AC, Inc., B-215993,
Dec. 31, 1984, 85-1 C.P.N, @ 4, and Williams Flevator Co.,
R-210049, Sept. 15, 1983, 83-2 C.P.D, ® 327,

In its September 16 protest, Reech alsoc alleaes that
the contract as awarded differs from the solicitation and
that the Navy withheld available information regarding cost
of material and nrocedures that affected the ahility of
bidders to respond with their best offers. The protester
also alleges that certain "acquisition procedures" that were
withheld from the bidders affected the contract cost and
later were added into the contract after award.

In its orotest, Beech provided no details whatsoever
concerning these arounds for protest. Furthermore, the Navy
advises that Beech had not filed a nrior protest with it
concernina this nrocurement and that there had heen no nrior
discussion between the protester and agencv reoresentatives
concerninag the matters under protest. Our Rid Protest
Reaulations provide in part that protests filed with this
Office must set forth a detailed statement of the legal and
factual grounds of protests, including copies of relevant
documents. See 4 C.F.R. § 21.1(b)(2) (1985), This filing
requireament was necessitated as a oractical matter by
provisions in the Competition in Contracting Act of 1984,
which require this Office to notify the contractina aaency
of a nrotest within 1 dav after its filing and further
require that the agencv generallv furnish this 0ffice with a
report respondina to the protest within 25 working days
after such notice. 31 11,8.C. § 3553(b) (West Supo. 1985).
See The Pangborn Companv--Reconsideration, B-218087.3,

Mar. 11, 19R5, RS=1 C.P.D. & 798, Since Reech's protest
letter 4id not provide anv Adetails of the factual basis for
its allegations that the Wavy withheld from the solicitation
material information on costs and "acquisition »nrocedures,"”
such arounds for orotest are nropnerlyv for dismissal. We
note that at the conference on this orotest and in its
subsequent written comments, Peech nrovided additional
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details on these allegations. However, such information
furnished on a piecemeal basis does not satisfv the
protester's responsibility to provide a detailed statement
on the factual grounds of its protest. See A&M Instrument,
Inc.~-- Request for Reconsideration, B-220167.2, Sept. 30,
1985, 85-2 C.P.D. 359; Allied Bendix Aerospace, B-218869.2,
June 6, 1985, 85-1 C.P.D. % 651,

At the conference and in its subsequent written
comments, the orotester has made a number of specific
alleaations concerning the improoriety of the solicitation
and price evaluation process which are not set forth in its
initial protest. These allegations pertain to Reech's
contention that the solicitation and evaluation process do
not ensure that the government's minimum needs are met bv
the lowest responsible bhidder since the solicitation both
overstates and understates the actual needs of the
government under the nrocurement., For example, Reech
contends that the bid schedule for aircraft parts set forth
in attachment 1, annex A, of the solicitation grossly
overstates the aqovernment's actual needs for engine "vane
rings" under the procurement; RBeech bases this argument upon
its experience with certain aircraft parts gained as the
incumbent under earlier contracts. As another example of an
allegation not raised until the bid protest conference and
the subsequent comments to our Office, Reech states that bv
message dated September 6, which it received on September 8,
the Mavy advised the contracting activitv that National
Stock Number (NSN) material would be provided by the
contractor. Beech advises that attachment 1, annex 7, to
the solicitation had provided that such NSN material would
be furnished bv the government and that the change in policv
as a result of this message would result in the addition of
$11 million of contractor-provided material which was not
set forth in the solicitation and, thus, was not a part of
the obrice evaluation formula.

These and the other new allegations or grounds for
protest which were first presented either at the conference
on the protest or in Beech's suhsequent comments are
untimelv. Where a orotester files a timelv protest and
later suobnlements it with new and independent arounds for
protest, the later-raised alleaations must indenendentlv
satisfy the timeliness reauirements. Our Bid Protest
Requlations do not contemnlate the unwarranted piecemeal
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development of protests. See Baker Company, Inc., B-216220,
Mar. 1, 1985, 85-1 C.P.D. % 254, Furthermore, our
requlations do not contemplate a piecemeal presentation of
arguments or information even where they relate to the
original grounds for protest. See Allied Bendix Aerospace,
R~-218869,2, supra, 85-1 C.P.D. ¢ 651 at 2. Since the new
allegations and grounds of protest first presented by Beech
at either the conference on the protest or in its subsequent
written comments to our Office are based either on alleged
improprieties apparent on the face of the solicitation or on
information known to the protester at the time its initial
protest was filed, such allegations and grounds for protest
are dismissed as untimelv. See 4 C.F.R. §§ 21.2(a)(1) and
(2) (1985). See A&M Instrument, Inc.--Request for
Reconsideration, B-220167.2, supra.

rLastly, Reech alleges in its orotest that the omission
of "acauisition procedures" from the solicitation as alleged
above created a situation under which an intentional "buy-in
and recover later" bid apparently occurred. The possibility
of a "buy-in" is not illegal and does not provide a basis
upon which an award mav be challenged., Seaton Van Lines,
Inc., B-217298, Jan. 8, 1985, 85-1 C.P.N. ¢ 26, We note
that contracting officers, however, are reauired to take
appropriate action to ensure that losses resulting from
helow-cost bidding or a "buv-in" are not recovered through
chanae orders or otherwise. (Command Systems, BR-218093,
Peh, 15, 1985, 85-1 C.P.D, @ 205,

In accordance with the above, the protest is Aismissed,

Robert M. Strong
Neputv Associat General Counsel






